LIVERMORE

CALIFORNIA

CITY COUNCIL AGENDA REPORT

TO: Honorable Mayor and City Council
FROM: Steve Sweeney, Acting Chief of Police
John Pomidor, City Attorney
Marc Roberts, Community Development Director

SUBJECT: Discussion and Direction Regarding Medical Marijuana Dispensaries
(MIS05-005)

RECOMMENDED ACTION

Staff recommends the City Council direct staff to prepare an ordinance banning medical
marijuana dispensaries (MMDs) throughout the City.

SUMMARY

The current moratorium on MMDs expires on September 11, 2007. No further extensions
of the moratorium are permitted. The City has an option to adopt an ordinance prohibiting
MMDs or adopt an ordinance permitting and regulating dispensaries. On December 11,
2006, the City Council directed staff to provide more information regarding MMDs in cities
that have existing dispensaries. In response to Council direction, staff has worked with a
consultant, Godbe Research, on surveying communities with MMDs. The results of the
survey are presented in the attached report (see attached Livermore Medical Marijuana
Best Practices Report).

Background

On September 12, 2005, the City adopted a moratorium on MMDs (see Staff Report and |
Meeting Minutes). The City Council adopted the moratorium for two reasons: 1) based on
the potential for crime, nuisance, and other negative secondary affects of dispensaries that
other jurisdictions have experienced; and, 2) because of disparities between Federal law
and State statutes on the subject of the legality of the possession and use of medical
marijuana.
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On July 24, 2006, the City Council extended the moratorium for a second time for up to
one additional year and directed staff to continue its analysis and develop for consideration
a possible work plan for regulating dispensaries (see attached City Council Staff Report,
dated July 24, 2006).

On November 13, 2006, the City Council directed staff to prepare an ordinance banning
MMDs throughout the City (see attached City Council Staff Report, dated November 13,
2006).

On December 11, 2006, the City Council considered a staff report that identified legal and
enforcement issues as the basis for a recommended ordinance prohibiting the
establishment of MMDs in the City of Livermore. The City Council considered the
recommendation and directed staff to provide more information regarding MMDs in cities
that have existing dispensaries (see attached City Council Staff Report, dated December
11, 2006).

The current moratorium will expire on September 11, 2007. Further extension of the
moratorium is not permitted under State law.

DISCUSSION

As a means of gathering information on policies and regulations for operating
dispensaries, staff directed Godbe Research to survey California communities that have
experience with existing MMDs. The survey methodology consisted of contacting several
individuals within each community — 44 public officials or local representatives were
approached and 20 were interviewed, including City Managers, Police Chiefs or Sheriffs,
Community Development Directors, Chamber of Commerce representatives, and a
dispensary operator. Other dispensary operators were difficult to contact and appeared
reluctant to be interviewed.

The Godbe Research survey is included in this report as Attachment 1. As stated in the
survey, there are a number of key findings:

e In order to prevent a potentially chaotic situation after the current moratorium
ends, the City needs to take a proactive approach to the issue of MMDs.

e There was nearly universal agreement by many respondents that a
“comprehensive” ordinance — one that either prohibits dispensaries or one that
clearly and comprehensively identifies locations and procedures for establishment
— is the most important part of any approach.



If a jurisdiction elects to prohibit dispensaries, it should pass clear legislation
prohibiting dispensaries and set consistent expectations across City departments
regarding how to handle inquires from the public and the media.

There are several essential elements to any ordinance allowing dispensaries:
1) limit the number; 2) limit the locations; and 3) create a demanding but fair
permitting process that forces professionalism on the part of dispensary owner.

Based on survey results, if a city chooses to permit dispensaries and does not adopt a
comprehensive ordinance with the essential elements, there is a much higher likelihood
that it and its surrounding neighborhoods will suffer primary and secondary impacts. Those
impacts are generally related to crime and nuisance (see comments from Berkeley and
Hayward staff), which in turn requires a larger commitment of City resources to address
subsequent problems. Conversely, if a comprehensive ordinance is adopted which
includes the key elements noted above, the negative secondary impacts may be reduced
but not eliminated. :

If the City of Livermore chooses to permit and regulate dispensaries, it should consider the
following approach based on key findings in the survey:

e Number: Limit the number of dispensaries in Livermore because fewer

dispensaries in a city appears to increase the quality of the dispensaries and reduce
negative impacts.

Location: Restrict location of dispensaries so they are not near sensitive land uses,
such as residential, parks, schools, daycare, or senior facilities, or in revitalization
areas. Also, they should be in highly visible, well-traveled locations for security
purposes. Finally, Livermore would be the only Tri-Valley city to permit dispensaries
(Dublin and Pleasanton have banned them), so non-residents are more likely to
come into Livermore for this purpose. For these reasons, regional commercial
centers along the freeway may be the only viable options, i.e., the Arroyo Plaza
(Home Depot/Wal-Mart), the Plaza 580 (Target/Mervyn’s), Arroyo Park Shopping
Center (Safeway), or the Lowe’s Center.

Permitting Process: A combination of licensing and land use control presents the
strongest approach. A licensing process for the owner could require a background
check, business plan, dispensing procedures, and prohibition of cultivation and
consumption on site. The licenses can require an annual review, security provisions,
and periodic inspections. The license could be individualized and prohibit transfer of
any type. Revocation of the license could be immediate if the owner does not meet
performance standards. The land use control could provide for specific locations,
number of MMDs, Building Code compliance (e.g., ADA accessible), hours of
operations, and assessment of potential impacts on adjacent business.
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Even with the best practices listed above, a city cannot eliminate secondary impacts and
costs associated with administering and monitoring dispensaries. As mentioned in
previous MMD staff reports, secondary impacts that have been cited by other jurisdictions
include: traffic from non-residents coming into the City, customers of the facility driving
under the influence of marijuana, smoking in nearby public places and near children,
patients selling to non-patients, robberies of customers, and burglaries of the dispensary
itself.

It is worth noting that a ban on MMDs prohibits a physical retail site from dispensing
marijuana but does not preclude patients from obtaining medical marijuana from other
sources such as a primary caregiver (see attached City Council Staff Report, dated
November 13, 2006, page 3).

Administrative and Financial Impacts

Administrative impacts vary significantly. Cities with bans report no impact at all. Some
cities have done a minimum of research in constructing their ordinances. In these cases,
the results are less than satisfactory and administrative and financial impacts are greater.
The survey appears to indicate a correlation between a well designed ordinance and
reduced administrative and financial impacts.

Recent Events

Two recent examples from the local news also exhibit what serious secondary effects can
occur. On July 03, 2007, a man in unincorporated San Leandro was followed from a
dispensary by thieves who stole his marijuana, shot, and killed him when he confronted
the thieves. A second example is the last dispensary in Hayward. It is required to move
out of the downtown area to a new location. However, Hayward officials are skeptical the
operator can find a new location where neighbors will not object. Hayward does not have
a specific ordinance either permitting or prohibiting dispensaries.

There have not been significant new laws or court decisions that clarify the legality of
MMDs since the December 11, 2006, report to Council. Since the last staff report,
however, the City of Pleasanton passed an ordinance banning dispensaries.

RECOMMENDATION

After considering the attached report, the Council may:

¢ Direct staff to prepare an ordinance prohibiting the establishment of MMDs. If the
Council chooses this option, an ordinance will be prepared for the next Council
meeting for adoption. The ordinance could be introduced prior to the expiration of
the moratorium but would not become effective until 30 days after the second
reading of the ordinance. To cover the time gap between introduction of the
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ordinance and its effective date, the Council could concurrently adopt a resolution
prohibiting MMDs.

o Direct staff to prepare an ordinance permitting MMDs, with direction on specific
regulations including a licensing procedure. The ordinance will not likely be
adopted before the current moratorium expires. There will be a brief period when
no regulations will be in effect. To cover the period while the ordinance is being
prepared, the Council could adopt a resolution prohibiting MMDs until the
ordinance regulating MMDs is effective.

Staff is recommending the Council direct staff to prepare an ordinance prohibiting the
establishment of MMDs for reasons cited above in the discussion section and
summarized below:

1. Even with best practices, dispensaries cause unacceptable harmful secondary
effects on the public health, safety, and welfare.

2. Federal law continues to prohibit distribution of medical marijuana and the Council
typically does not sanction activities that violate Federal Law.

FISCAL AND ADMINISTRATIVE IMPACTS

An ordinance prohibiting MMDs will have no fiscal and administrative impacts.

An ordinance permitting and regulating dispensaries is expected to have an appreciable
administrative impact, depending on the types of regulations and the additional
monitoring and policing of dispensaries. If Council decides to establish an ordinance
regulating dispensaries, fiscal and administrative impacts would be studied and reported
to the Council with the proposed ordinance.

ATTACHMENTS

1. Medical Marijuana Dispensaries Survey Report by Godbe Research, dated June
20, 2007

City Council Staff Report and Meeting Minutes, dated December 11, 2006

City Council Staff Report and Meeting Minutes, dated November 13, 2006

City Council Staff Report and Meeting Minutes, dated July 24, 2006

City Council Staff Report and Meeting Minutes, dated July 10, 2006

City Council Staff Report and Meeting Minutes, dated October 10, 2005

City Council Staff Report and Meeting Minutes, dated September 12, 2005
Proposed Ordinance adding Chapter 5.80 (Prohibiting Medical Marijuana
Dispensaries from December 11, 2006, Staff Report)

Medical Marijuana Dispensaries Report of the El Cerrito Police Department (from
November 13, 2006, Staff Report)
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10.

Location Maps of Existing Medical Marijuana Dispensaries in Castro Valley,
Hayward, and San Leandro (from November 13, 2006, Staff Report)

11. Possible Work Plan to Permit and Regulate Dispensaries (from November 13,
_ 2006, Staff Report)
12. Urgency Ordinance Moratorium on Medical Marijuana Dispensaries — Ordinance
1776 (from July 10, 2006, and July 24, 2006, Staff Reports)
13.  Urgency Ordinance Moratorium on Medical Marijuana Dispensaries — Ordinance
1797 (from July 24, 2006, Staff Report)
14. Actions by Other Jurisdictions (from July 10, 2006, Staff Report)
Prepared by: Approved by:
Stephen Riley \ Linda Barton
Principal Planner City Manager



LIVERMORE MEDICAL MARIJUANA BEST
PRACTICES REPORT
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KEY TAKEAWAYS

In order to prevent a potentially chaotic situation after the current moratorium ends,
the City of Livermore needs to take a proactive approach to the issue of Medical
Marijuana Dispensaries.

There is near-universal agreement that a “comprehensive” ordinance — one that either
prohibits Medical Marijuana Dispensaries (MMDs) altogether or one that clearly and
comprehensively identifies locations and procedures for establishment - is the most
important part of any approach. There is also wide consensus that there are four
essential elements to any ordinance allowing dispensaries:

1.
2.

4.

Limiting the number of permitted dispensaries,

Limiting the locations of these dispensaries,

. Creating a demanding but fair permitting process that forces

professionalism on the part of dispensary owners, and

Taking steps to ensure that all city agencies are “on the same page”
when it comes to medical marijuana.

If the jurisdiction elects not to allow MMDs, there are still several issues that will need
attention, including:

1.
2.

Selecting a prohibition model,

Setting consistent expectations across all city agencies regarding how
to handle inquiries from the public, the media, and the pro-Marijuana
lobby,

Making sure that all city agencies, especially local law enforcement
and the district attorney’s office, have a common understanding
regarding how to enforce marijuana laws and which violations will be
prosecuted and which will not be prosecuted.

City of Livermore Medical Marijuana Dispensary Best Practices Report Page 3
Godbe Research 7i17/2007
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OVERVIEW

Godbe Research (“Godbe™) was commissioned by the City of Livermore (“Livermore”) to determine a set
of best practices and lessons learned concerning Medical Marijuana Dispensaries ("MMDs") since the
passage of California Proposition 215'. To do so, several jurisdictions across California were identified as
potentially informative, and efforts were made to contact a variety of public officials within these

Respondents were asked a set of questions specifically designed to encourage critical thinking regarding
the processes used and experiences faced by their respective departments and agencies. The results
were strikingly consistent across all agencies and jurisdictions: successful approaches followed very
similar paths, while unsuccessful approaches had key commonalities as well. One jurisdiction — Oakland
- saw an extreme failure at the beginning of its process but, through a conscientious and measured
approach, has erased nearly all the problems it encountered and has a stable, successful program today.

Successful programs are termed such because they operate with little or no impact on the surrounding
community. They have operating dispensaries that do not have problems with petty crimes (such as
loitering) or major ones (such as burglaries and robberies). The MMDs tend to have a low profile and the
operators tend to show a certain level of professionalism that has been mandated by the local permitting
process.

Unsuccessful programs are those that show the opposite of these characteristics. These have MMDs
operating that have become centers of nuisance and more serious crimes. These MMDs often are the
subject of complaints from neighboring residents and businesses. Often, these MMDs are ones that
opened with a minimum of supervision or requirement from the jurisdiction in which they are located.

As mentioned above, there is a consensus view regarding the success factors for jurisdictions choosing to
permit MMDs. These factors are as follows:

e Limit the number of permitted MMD dispensaries,
e Set firm, sensible conditions on MMD locations,
o Createa permitting process that professionalizes the MMD operator role, and

e Take steps to ensure that there are consistent expectations that are shared by law enforcement,
elected officials, and all applicable departments within city staff- particularly planning, city
attorney, law enforcement, and district attorney offices.

Limiting the number of permitted MMDs in a jurisdiction allows for a greater degree of control over the
behavior of those MMDs, and limits the potential burden created by that MMD on law enforcement and
other agencies. This approach has precedence in several jurisdictions and, in the case of the City of
Oakland, is considered one of the major reasons for the turnaround seen in that area.

Setting conditions on MMD locations through zoning and other land use measures is a another way of
getting control as well. By placing MMDs in areas that are not near areas where children congregate (like
libraries and schools), and by classifying MMDs as businesses needing special permits (like pawn shops,

f_ Proposition 215, also known as the “Compassionate Use Act of 1996,” was passed in November 1996 with a 55% majority.

" A matrix of these jurisdictions and officials can be found in Appendix A, along with a sample of the invitations faxed to identify
respondents.

" Medical Marijuana Dispensary owners were also targeted for interviews. At the time of this writing, no suitable interviews have
been made
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